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L INTRODUCTION

Congress broadly immunized interactive computer service providers from state regulation
for displaying information created by others. See 47 U.S.C. § 230. Congress determined that
“[t]he rapidly developing array of Internet and other interactive computer services available to
individual Americans represent an extraordinary advance,” and granted this immunity in order to
‘;preserve the vibrant and competitive free market that presently exists for the Internet . . .,
unfettered by . . . State regulation.” Id. at § 230(a)(1), (b)(2).

For the last eighteeq months, the Mississippi Attorney General has threatened to
prosecute, sue, or investigate Google unless it agrees to block from its search engine, YouTube
video-sharing site, and advertising systems, third-party content (i.e., websites, videos, or ads not
created by Google) that the Attorney Genéral deems objectionable. When Google did not agree
to his demands, the Attorney General retaliated, issuing an enormously burdensome subpoena
and asserting that he now has “reasonable grounds to believe” that Google has engaged in
“deceptive” or “unfair” trade practice under the Mississippi Consumer Protection Act (MCPA),
which allows for both civil and criminal sanctions. The Attorney General did so despite having
publicly acknowledged in a letter to Congressional leaders that “federal law prevents State and
local law enforcement agencies from prosecuting” Internet platforms.1 The Attorney General

took these actions following a sustained lobbying effort from the Motion Picture Association of

America.

Ip orty-six other state attorneys general joined the Attorney General in this acknowledgement of
the limits federal law imposes on the ability of individual states to regulate the inherently
national Internet. See Declaration of Peter Neiman in Support of Plaintiff Google’s Motion for
Temporary Restraining Order and Preliminary Injunction (“Neiman Decl.”) Ex. 12 at 1.
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The Attorney General’s efforts to force Google to severely limit third-party information
accessible through Google’s services violates federal law in several ways.

First, Section 230 of the Communications Decency Act (“CDA”) precludes state
regulation of Google i)ased upon the third-party content available on its services or the manner in
which Google moderates that content.> “Congress provided broad immunity under the CDA to
Web-based service providers for all claims stemming from their publication of information
created by third parties.” Doe v. MySpace, Inc., 528 F.3d 413, 418 (5th Cir. 2008).

Second, the First Amendment protects Google’s organization and display of third-party
information (e.g., search results), prohibits retaliation for how it organizes and displays such
content, and bars state action that limits public access to constitutionally-protected speech. As
multiple courts have found, the state can no more tell a search engine what results to publish than

| it can tell a newspaper what editorials to run. See, e.g., Jian Zhang v. Baidu.com Inc., 10 F.
Supp. 3d 433, 436, 438 (S.D.N.Y. 2014). Nor can the state “encourag[e] the suppression of
speech in a manner which can reasonably be interpreted as intimating that some form of
punishment or adverse regulatory action will follow the failure to accede to the official’s
request.” Zieper v. Metzinger, 474 F.3d 60, 65-66 (2d Cir. 2007) (internal quotation marks

omitted).

% While generally immunizing Internet platforms from state regulation based on their
transmission or display of third-party content, Section 230 does not turn the Internet into a law-
free zone. Rather, it permits state regulation of the creators of content disseminated through the
Internet. Thus, states remain free to prosecute the operators of unlawful Internet gambling or
payday loan sites, for example. The statute also permits some federal regulation of interactive
computer services related to third-party content, including through enforcement of federal
criminal law. For instance, Google entered into a Non-Prosecution Agreement (“NPA*Y with the
Justice Department in 2011 for its decision in 2004 to permit advertisements from Canadian
pharmacies targeting U.S. customers, in potential violation of federal law. It agreed to a number
of remedial actions, including a forfeiture of $500 million.
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Third, the subpoena violates the Fourth Amendment by demanding information about
conduct that is plainly lawful. “[IJnvestigations premised solely upon legal activity are the very
type of ‘fishing expeditions’ that” the Supreme Court has held violate the Fourth Amendment

“and “do[] not pass muster under any standard.” Major League Baseball v. Crist, 331 F.3d 1177,
1187-88 (11th Cir. 2003) (citations omitted).

Fourth, much of the Attorney General’s subpoena is preempted by the Copyright Act or
the Food, Drug and Cosmetics Act (“FDCA”). Many of the Attorney General’s inquiries
concern copyright infringement—but copyright is exclusively a matter of federal law, which the
Attorney General may not enforce and with which Google fully complies. See GlobeRanger
Corp. v. Software AG, 691 F.3d 702, 705-06 (5th Cir. 2012). Similarly, the Subpoena seeks
information about Google’s practices ten years ago with regard to advertisements relating to the
importation of prescription drugs. But the FDCA regulates importation of prescription drugs and
preempts enforcement actions not brought “by and in the name of the United States.” 21 U.S.C.
§ 337.

Google seeks to enjoin the Attorney General’s ongoing violation of its rights under well-
established federal law. This Court has clear authority to do so. See, e.g., Morales v. Trans
World Airlines, Inc., 504 U.S. 374, 381-84 (1992) (enjoining state attorneys general from
bringing suit under consumer protection law for conduct protected by federal law); Crist, 331
F.3d at 1186-88 (affirming injunction against enforcement of state attorney general’s subpoena
where federal law preempted state theory of liability).

To be clear,ﬁ Google agrees that much of the third-party content about which the Attorney
General complains is objectionable. And with great care, Google voluntarily strives to exclude

content that violates either federal law or Google’s own policies, by blocking or removing




hundreds of millions of videos, web pages, advertisements, and links in the last year alone.
Theée extensive efforts comply with and go well beyond Google’s legal obligations.

But if a state Attorney General can punish, irréspective of well-established federal law,
any search engine or video-sharing platform whenever he finds third-party content he deems
objectionable, search engines and video-sharing platforms cannot operate in their current form.
They would instead have to pre-screen the trillions of websites and millions of videos on the
Internet, blocking anything they had not yet reviewed from being publicly accessible so as to
avoid the ire of even a single state or local regulator. This would “severely restrict the
information available on the Internet,” Batzel v. Smith, 333 F.3d 1018, 1027-28 (9th Cir. 2003),
precisely the opposite of the “unfettered” Internet the CDA and the First Amendment protect.
The Attorney General may prefer a pre-filtered Internet—but the Constitution and Congress have
denied him the authority to mandate it.

Google is likely to succeed on the merits and preliininary relief is warranted. The
Attorney General’s threat of prosecution or civil enforcement litigation is causing ongoing
injury: it forces Google to choose between being charged impropetly or changing its services to
screen out content per the Attorney General’s demands, irrespective of what the law actually
requires. The subpoena is causing ongoing injury as well, because it denies Google the broad
immunity granted in the CDA, subjects Google to an unreasonable search in violation of the
Fourth Amendment, and punishes Google for constitutionally prlotected speech.

To prevent these irreparable harms" from continuing while this case is pending, this Court
should temporarily restrain and preliminarily enjoin the Attorney General from (a) enforcing the

pending subpoena (returnable January 5, 2015) or (b) bringing a civil or criminal charge (as




